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DECISION DELIVERED BY MARCIA VALIANTE AND DIRK VANDERBENT

REASONS

Background

[1] On June 26, 2014, Vic Schroter, Director, Ministry of the Environment (“MOE”)
issued Renewable Energy Approval No. 5186-9HBJXR (the “REA”) to Grand Bend
Wind GP Inc. (the “Approval Holder”). The REA is for a renewable energy project
known as the Grand Bend Wind Farm, consisting of the construction, installation,
operation, use and retiring of a Class 4 wind facility with 40 turbines, with a total name
plate capacity of 100 megawatts located within the municipalities of Bluewater and
South Huron, in Huron County. Portions of the transmission line also traverse the
Municipality of Huron East, in Huron County, and the Municipality of West Perth, in
Perth County (the “Project”).

[2] On July 14, 2014, John Gillespie and the Municipality of Bluewater (“the
Appellants”) jointly filed a notice of appeal of the decision of the Director to issue the
REA with the Environmental Review Tribunal (the “Tribunal”). They appeal

under s. 142.1(3) of the Environmental Protection Act (“EPA”), on the grounds that
engaging in the Project in accordance with the REA will cause serious harm to human
health (the “Health Test”). The Appellant, Mr. Gillespie, also filed a notice of
constitutional question on the same day. He alleges that the REA violates his right to
security of the person under s. 7 of the Canadian Charter of Rights and Freedoms (the
“Charter”).

[3] At the preliminary hearing, held on August 12, 2014, the Tribunal granted

presenter status to Sarah Drake.
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[4] The hearing was held over six days in September, October, and November, 2014
in Varna, Ontario. Closing submissions were filed in writing by the parties,

supplemented by brief oral submissions heard on November 21, 2014.

[5] The Tribunal has considered all the evidence of the parties and presenter, and
the parties’ submissions, in detail. However, because this comprises a large volume of
information, it is not feasible to produce a full synopsis of the evidence and submissions
within a written decision of reasonable length. Consequently, in this decision, the
Tribunal has only included a summary of the more salient evidence and submissions

provided to the Tribunal in this proceeding.

Relevant Legislation

[6] The relevant legislation is:

Environmental Protection Act

1. (1) “natural environment” means the air, land and water, or any
combination or part thereof, of the Province of Ontario;

145.2.1 (2) The Tribunal shall review the decision of the Director and
shall consider only whether engaging in the renewable energy project in
accordance with the renewable energy approval will cause,

(a) serious harm to human health; or

(b) serious and irreversible harm to plant life, animal life or the
natural environment.

(3) The person who required the hearing has the onus of proving that
engaging in the renewable energy project in accordance with the
renewable energy approval will cause harm referred to in clause (2) (a)
or (b).

(4) If the Tribunal determines that engaging in the renewable energy
project in accordance with the renewable energy approval will cause
harm referred to in clause (2) (a) or (b), the Tribunal may,

(a) revoke the decision of the Director;

(b) by order direct the Director to take such action as the Tribunal
considers the Director should take in accordance with this Act
and the regulations; or

(c) alter the decision of the Director, and, for that purpose, the
Tribunal may substitute its opinion for that of the Director.
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Canadian Charter of Rights and Freedoms (“Charter”)

7. Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the
principles of fundamental justice.

Issues

[7] The issues are:

1. Whether engaging in the Project in accordance with the REA will cause

serious harm to human health;

2. Whether the Appellant Gillespie’s right to security of the person has been
violated under s. 7 of the Charter.

Preliminary Matters

[8] During the course of this proceeding, the responding parties submitted that the
following witnesses should not be permitted to give evidence in the main hearing: Dr.
David Michaud, Dr. Hazel Lynn, Hal March and Keith Locking. They also submitted that
a portion of Sarah Drake’s evidence should be excluded. The Appellants submitted that
Dr. Kenneth Mundt should not be permitted to give evidence at the main hearing. The

Tribunal will address each witness in turn.

Dr. Michaud

[9] Prior to the commencement of the main hearing, the Appellants requested that
the Tribunal issue a summons to Dr. Michaud. On August 21, 2014, by way of
telephone conference call (“TCC”), the Tribunal heard submissions from the parties and
counsel for Dr. Michaud. At that time, the Appellants proposed, in lieu of issuing a

summons, that the Tribunal admit, as evidence in this proceeding, a transcript of Dr.
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Michaud’s testimony in the case of Dixon v. Director, Ministry of the Environment
(2014), 85 C.E.L.R. (3d) 153 (“Dixon”), a Tribunal decision in a renewable energy
appeal proceeding which addressed issues similar to those in the current appeal. In
addition to this testimony, the Appellants further requested Dr. Michaud to provide a
written statement regarding the progress of his study for Health Canada. The Approval
Holder and the Director agreed with this approach. Counsel for Dr. Michaud undertook
to provide a letter from Health Canada regarding the expected date for release of the

study and the expected publications that would result.

[10] The Tribunal accepted the Appellants’ proposal, as Dr. Michaud’s evidence is
relevant to the issues in this proceeding and the responding parties consent to the
admission of this evidence, without requiring that Dr. Michaud attend to give oral
evidence at the hearing. The Director pointed out that in Dixon, Dr. Michaud testified as
a fact witness, not as an expert. Therefore, it is unnecessary to address his
qualification to give opinion evidence. The transcript of Dr. Michaud’s evidence in Dixon

and the letter from Health Canada have been admitted as evidence in the main hearing.

Dr. Lynn

Overview

[11] Prior to the commencement of the main hearing, the Appellants requested that
the Tribunal issue a summons to Dr. Lynn. The summons requires that Dr. Lynn appear

to testify and produce the following three documents:

e Arra, |, etal. (2014), “Systematic Review 2013: Association Between Wind
Turbines and Human Distress,” Cureus 6(5): €183 (the “Arra Article”);

e Dr. Hazel Lynn, “Industrial Wind Turbines,” Report to the Board of the Grey
Bruce Health Unit, dated January 21, 2011 (the “Lynn Report”); and

e Chief Medical Officer of Health, “The Potential Health Impact of Wind
Turbines”, May 2010 (the “CMOH Report”).
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[12] The responding parties opposed the issuance of the summons. The Tribunal
orally decided to issue the summons, with written reasons to follow. The Tribunal’s

reasons are provided below.

[13] Atthe main hearing, the Approval Holder brought a motion requesting that the
Tribunal exclude Dr. Lynn’s evidence. In support of this request, the Approval Holder
asserts that the Appellants did not file an adequate witness statement for Dr. Lynn on a
timely basis. After hearing oral submissions from the parties, the Tribunal dismissed

this motion, with written reasons to follow. The Tribunal’s reasons are provided below.

Request for Summons to Dr. Lynn

[14] On August 21, 2014, by way of TCC, the parties and counsel for Dr. Lynn made
submissions regarding whether the Tribunal should issue the summons. The parties

agreed that the applicable Tribunal rule is Rule 192, which states:

192. The Party shall request a summons as early as possible before the
Hearing so that it can be served on the witness in time to allow him or
her to arrange to attend the Hearing, and shall include in their written
request the following information:
a) the name of the witness and his or her address for service;
b) a brief summary of the evidence to be given by the witness;
c) an explanation of why the evidence of the witness would be
relevant and necessary;
d) details of any documents or things which the witness should be
required to bring to the Hearing; and
e) why the summons is required.

Submissions

[15] The Appellants emphasized that they included Dr. Lynn in their initial witness list
and that they wished to have her qualified by the Tribunal as an expert to give opinion
evidence respecting the three reports described above. The Appellants submitted that
these reports are relevant to the subject matter of the hearing, as each of them

addresses the guestion of the impact of industrial wind turbines on human health. The
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Appellants noted that the Tribunal, in other cases, has required expert opinion evidence
to establish that harm to human health will occur. They emphasized that they are
calling no other expert witness, and, therefore, Dr. Lynn’s evidence is essential to their
case. As counsel for the Appellants pointed out, without the evidence of Dr. Lynn, they

will have no ability to establish that the Health Test has been met.

[16] The Director argued that the Appellants did not comply with Rule 192 in that they
did not provide an explanation of why Dr. Lynn’s evidence is necessary or why the
summons is required, maintaining that the Appellants provided no evidence of attempts
to retain another expert witness who could provide the evidence the Appellants are
seeking to obtain from Dr. Lynn. In addition, the Director noted that the reports, which

the Appellants’ have asked Dr. Lynn to produce, are already publicly available.

[17] The Director also emphasized that Rule 192 requires that a request for a
summons should be made as early as possible before the Hearing. The Director
submitted that, bearing in mind the accelerated timeline for hearing renewable energy
approval appeals, the Appellants have not done so. In support of this submission, the
Director pointed out that, the Appellants included Dr. Lynn in the list of withnesses they
intended to call, which was served on August 6, 2014, but did not file the request for the
summons until August 15". The Director also maintained that, if the summons is

issued, there would likely be delay in proceeding with the main hearing.

[18] The Approval Holder adopted the submissions of the Director. Dr. Lynn’s
counsel submitted that Dr. Lynn herself does not believe she has the expertise to give
opinion evidence in this proceeding and, as a result, her evidence would be of no

benefit to the Tribunal, and, therefore, is unnecessary.



8 14-051
14-052

Findings

[19] As noted above, the Tribunal issued the summons to Dr. Lynn as requested by
the Appellants. Neither the Director nor the Approval Holder argued that Dr. Lynn’s
evidence does not meet the relevance requirement under Rule 192. The Tribunal finds
that the subject matter of the evidence referenced in the request for the summons is
clearly relevant to the issues to be addressed at the hearing. However, in making this
finding, the Tribunal notes that it made no determination regarding Dr. Lynn’s expertise
or the relevance of any specific aspect of her evidence, as these are matters to be
addressed at the main hearing. The Tribunal accepts that Dr. Lynn’s evidence is
necessary, as she is the author or co-author of two of the reports on which the
Appellants rely, and acted as a peer reviewer respecting the CMOH Report. Regarding
the CMOH Report, the Tribunal notes that the Appellants have indicated that they intend
to question Dr. Lynn respecting her involvement in reviewing the report. The Tribunal
finds that Dr. Lynn, as opposed to another expert, is in the best position to provide the
evidence which the Appellants seek to adduce, and, therefore, accepts that her

evidence is necessary. For these reasons, the Tribunal decided to issue the summons.

[20] Having made this decision, the Tribunal then directed that if the parties intended
to put any other documents to Dr. Lynn during the hearing, such documents should be
provided to her and the other parties in advance of her testimony. The Appellants

agreed to provide, by August 26, 2014, a summary witness statement for Dr. Lynn and

a statement of her proposed qualification to give expert opinion evidence.

Approval Holder’s Motion

[21] As noted above, the Approval Holder brought a motion at the commencement of
the hearing requesting that Dr. Lynn not be permitted to give evidence in this
proceeding because her witness statement is incomplete and was not served in time, as

is required under Rule 170, which states:
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170. If the Tribunal requires the production of witness statements, the
Parties and Participants shall serve those statements on each other and
file them with the Tribunal within the time directed by the Tribunal, which
is usually no later than 15 days before the commencement of the
Hearing. Each witness statement shall include, where applicable:

(a) the name, address and telephone number of the witness;

(b) whether the evidence will be factual evidence or, if the witness is
qualified, opinion evidence;

(c) aresume of the witness’ qualifications, where the witness is to
give opinion evidence;

(d) a signed form in accordance with Form 5 in Appendix F, where
the witness is to give opinion evidence;

(e) whether or not the witness has an interest in the application or
appeal and, if so, the nature of the interest;

(f) a summary of the opinions, conclusions and recommendations of
the witness;

(g) reference to those portions of other documents which form an
important part of the opinions, conclusions and
recommendations of the witness;

(h) a summary of answers to any interrogatories to or from other
Parties that will be relied upon at the Hearing;

(i) where applicable, a discussion of proposed conditions of
approval that are in controversy among the Parties or agreed
upon conditions that may be related to issues in dispute;

() the date of the statement; and

(k) the signature of the witness.

[22] Itis not disputed that the Appellants only provided a very brief witness statement
on the day before the commencement of the hearing, which was past the due date

specified in the Schedule of Events.

Submissions

[23] The Approval Holder noted that Rule 170 provides that, where required, witness
statements are to be filed at least 15 days before the commencement of a hearing and
are to contain certain information. The Approval Holder acknowledged that Dr. Lynn is
not a voluntary witness. The Approval Holder also indicated that it did not object to
receiving her witness statement as of September 5, 2014, as promised by the

Appellants’ counsel. However, the Approval Holder emphasized that it only received a
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curriculum vitae on September 8, 2014 and a cursory witness statement immediately
before the start of the hearing. The Approval Holder argued that compliance with the
Tribunal’s Rule respecting withess statements is important for a fair hearing in that it
allows all parties to know the case that they have to meet in a timely way. The Director

concurred with this submission.

[24] Inresponse, the Appellants pointed out that they included Dr. Lynn on the
witness list they provided to the other parties earlier in the proceeding. The Appellants
also indicated that they intended to question Dr. Lynn only regarding the three reports
referenced in the summons (described above). They emphasized that the other parties
had earlier received the copies of these reports, and, therefore, they maintained that the
other parties are fully aware of the subject matter of Dr. Lynn’s proposed evidence. As
Eric Gillespie, counsel for the Appellants, pointed out, Dr. Lynn is represented by
counsel, and he could not seek to communicate directly with Dr. Lynn without the
concurrence of her counsel, which he did not obtain until the week prior to the
commencement of the hearing. The Appellants noted that it is not disputed that their
counsel only obtained permission to speak with Dr. Lynn regarding her testimony
approximately one week prior to the hearing. The Appellants argued, therefore, that
they provided Dr. Lynn’s witness statement as soon as it became feasible to do so.
They further submitted that the other parties provided no evidence of any prejudice to
them if Dr. Lynn is allowed to testify. The Appellants also argued that the Rule 170

does not apply to a withess who is summoned to testify.

Findings

[25] The Tribunal notes that, where a witness voluntarily agrees to testify on behalf of
the party, then the requirements of Rule 170 must be met. However, it is not disputed
that Dr. Lynn has not voluntarily agreed to testify and has not cooperated with the
Appellants’ counsel in drafting a witness statement that complies with Rule 170.

Pursuant to Rule 195, a witness is entitled to object to the summons. Consequently, the
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central issue raised by the Approval’s Holder's motion in this proceeding is whether the
requirements of Rule 170 apply in circumstances where a witness has been summoned
and is not appearing voluntarily. For the following reasons, the Tribunal concludes that

it does not.

[26] The Tribunal’s jurisdiction to issue a summons is found in s. 12 of the Statutory
Powers Procedure Act, R.S.0 1990, c. S. 22 (“SPPA”) which states:

12. (1) A tribunal may require any person, including a party, by
summons,

(a) to give evidence on oath or affirmation at an oral or electronic
hearing; and

(b) to produce in evidence at an oral or electronic hearing
documents and things specified by the tribunal, relevant to the
subject-matter of the proceeding and admissible at a hearing.

[27] Under the Tribunal’s Rules, the contents of the Summons to Witness Form reflect
this jurisdiction. The Tribunal finds the wording and intent of s. 12 is clear. A summons
to witness only compels the person to whom a summons is issued to (i) attend the
hearing to give evidence; and (ii) produce, at a hearing, relevant documents or things in
the person’s possession. There is nothing in the wording of s. 12 to indicate that a
person who has been summoned must disclose evidence prior to testifying, or
proactively create documents or evidence to meet the pre-hearing procedural
requirements of the Tribunal. Consequently, a party who has summoned a witness
cannot compel the witness to produce a witness statement that complies with Rule 170.

[28] The Tribunal notes that Rule 170 does not indicate, one way or the other,
whether it applies to a witness who has been summoned. The Tribunal finds that it
would be incorrect to find that it does, because this would place an obligation on a party
to produce a witness statement in circumstances where the party may be unable to do

SO.
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[29] For the above reasons, the Tribunal finds that a party should not be precluded
from calling a witness who has been summoned where a witness statement that meets
the requirements of Rule 170 has not been produced prior to the commencement of the
hearing.

[30] In reaching this conclusion, the Tribunal has considered the Approval Holder’s
assertion that pre-hearing disclosure of a witness statement is important for a fair
hearing in that it allows all parties to know the case that they have to meet in a timely
way. lItis important to emphasize that the Tribunal’s finding applies only where a
witness is not voluntarily appearing on behalf of a party, and is not cooperative. While
the Tribunal accepts the Approval Holder’s assertion regarding timely disclosure, where
an involuntary witness has been summoned, the Tribunal must be pragmatic in
considering whether a complete witness statement could be obtained in such
circumstances. Not all persons wish to give evidence in a hearing. Absent the authority
to compel a person to produce a witness statement, the parties may be left without a
witness statement, hearing the witness’ evidence for the first time as the witness
testifies. While this is not ideal, the Tribunal notes that any prejudice which may arise
can be addressed by alternate measures, such as granting brief adjournments to allow
a party to prepare for cross-examination, or granting the parties leave to file
supplementary witness statements to respond to the witness’ evidence. The Tribunal

notes that both were done in this case.

[31] Nonetheless, the party who has summoned a witness should make reasonable
efforts to secure the withess’s co-operation in voluntarily providing a complete witness
statement. Where there is no cooperation, the party summonsing the witness should do
all it can to describe to the other parties what the anticipated evidence will be. A party
who fails to do so may still face an application to have the witness’ evidence excluded
on this ground. Each case must be determined based on its own circumstances. In this
case, the circumstances described by the Appellants in their submissions are not

disputed by the other parties. Bearing in mind that Dr. Lynn was opposed to giving
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evidence and retained counsel to represent her in opposing the summons, the Tribunal
finds that counsel for the Appellants made reasonable efforts to obtain a witness
statement from Dr. Lynn and to provide the parties with as much information regarding
her proposed testimony as he could reasonably be expected to obtain prior to the

commencement of the hearing.

Mr. March

Overview

[32] The Appellants sought to call Mr. March to give evidence, and provided a brief
witness statement which indicated that Mr. March intended to address three documents,
which were also filed with his witness statement. These documents are: (i) a news
clipping from the London Free Press dated July 31, 2014 entitled “Wind turbines could
be blocking field of vision for weather radar in Southwestern Ontario”; (ii) an excerpt
from Environment Canada’s website entitled “Wind Turbine Interference with Weather
Radar”; and (iii) a news clipping from the Michigan Capitol Confidential dated June 28,
2014 entitled “Court Backs Finding Of Wind Turbine Noise Problem”. In overview, the
subject matter of his evidence relates to potential harm to human health resulting from
the Project’s interference with weather forecasting. The Approval Holder, supported by
the Director, objected to Mr. March testifying. After hearing oral submissions, the
Tribunal ruled that Mr. March could not testify, with written reasons to follow. The

Tribunal’s reasons are provided below.

Submissions

[33] The Approval Holder argued that Mr. March’s evidence should be excluded on
three grounds: his witness statement was filed late, is inadequate, and does not fall
within the issues raised in the Appellants’ notice of appeal. Regarding the timing issue,
the Approval Holder submitted that, unlike Dr. Lynn, Mr. March is a willing witness being

called by the Appellants. The Approval Holder further submitted that no explanation
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was offered as to why a witness statement could not have been provided by the due
date in the Schedule of Events. Regarding the adequacy of the withess statement, the
Approval Holder pointed out that the statement indicates only that Mr. March intends to
“address” the three documents but does not indicate what his evidence will be or what
parts of those documents will form the basis of his evidence. Regarding the scope of
his evidence, the Approval Holder argued that Mr. March intended to testify about
turbine interference with weather radar, which the Approval Holder submitted is not an
issue mentioned in the notice of appeal. The Approval Holder further submitted that the
witness statement also does not indicate the relevance of this evidence to the Tribunal’s
jurisdiction under s. 145.2.1 of the EPA.

[34] The Director supported the Approval Holder's submissions.

[35] The Appellants acknowledged that the withess statement was not filed in time,
but argued that the subject matter of Mr. March’s testimony was known to the other
parties well in advance of the hearing so that there is no actual prejudice to them. The
Appellants also argued that the documents referenced in Mr. March’s witness statement
are quite short and he would speak to each document as a whole. They noted that the
initial list of witnesses and intended evidence did give an indication of his concerns
about the negative impacts of turbines on the weather radar located at Exeter. The
Appellants argued further that the Tribunal should take a broad view of the notice of
appeal and allow evidence respecting effects that might be indirectly caused by the
Project. In addition, the Appellants noted that the issue respecting interference with
weather radar was argued before the Tribunal in a previous renewable energy approval
appeal hearing, Fata v. Director, Ministry of the Environment, [2014] O.E.R.T.D. No. 42
(“Fata”). They maintain, therefore, that the Tribunal is aware of the relationship
between radar interference and harm to health and safety, and submit that the notice of
appeal should be interpreted in this context.
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Findings

[36] The Tribunal has held in other renewable energy approval appeal proceedings,
such as Middlesex Lambton Wind Action Group v. Director, Ministry of the Environment,
[2013] O.E.R.T.D. No. 55 (“MLWAG?’), that evidence related to issues which have not
been raised in a notice requiring a hearing (also commonly referred to as a notice of
appeal) should be excluded. In MLWAG, at para. 54, the Tribunal stated that the issue
is important “because the notice of appeal determines the jurisdiction of a tribunal.” At

para. 71, the Tribunal stated:

The finding by the Tribunal that the issues are not “relevant” is a legal
finding made in the context of the specific issues raised by the Appellant
in this appeal. It does not mean that the issues may not be important. ...
The significance of the Tribunal’s finding is rooted in the legal principle
that an appeal of a decision is framed by the grounds articulated by the
Appellant in the notice of appeal. According to s. 15(1) of the [SPPA],
the Tribunal may admit as evidence at a hearing any testimony or
document that is “relevant to the subject matter of the proceeding...”
Subject to any subsequent rulings on the scope of an appeal, the
grounds that are put forward at the outset by an appellant and that are
within the scope of the applicable appeal provisions define the scope of
what is relevant in an appeal, and therefore what is admissible as
evidence. The grounds provide fair notice of the nature and scope of the
case to the parties that seek to defend the decision of the Director.

[37] The Tribunal accepts and adopts this finding in this proceeding.

[38] In applying this ruling, the Tribunal finds that the issue of turbine interference with
weather radar was not raised in the notice of appeal. In this regard, the Tribunal notes
that this proceeding can be distinguished from Fata, where the notice of appeal

expressly referred to interference with weather radar.

[39] The notice of appeal in this proceeding describes a range of serious health
effects that the Appellants assert are known to be caused by industrial wind turbines. It

then states, at paras. 5 and 6:
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5. These health effects are more likely than not caused by exposure to
infrasound, low frequency noise, audible noise, visual impact, shadow
flicker, stray voltage and/or electromagnetic fields. The tonality, impulsive
nature and lack of nighttime abatement are factors which also contribute
to negative health impacts.

6. The precise mechanism(s) that cause these health effects have not
been determined. However, these mechanisms either individually or in
combination cause these health effects. These effects are produced by
exposure to IWTs [Industrial Wind Turbines] and will be produced by
exposure to the IWTs in the Project.

[40] Therefore, although the notice of appeal does indicate that the precise causal
mechanisms have not been determined, these undetermined mechanisms nonetheless
refer to the alleged causes listed in paragraph 5. Hence the scope of the Appellants’
appeal relates only to health effects allegedly caused by exposure to infrasound, low
frequency noise, audible noise, visual impact, shadow flicker, stray voltage and/or
electromagnetic fields. While the Tribunal accepts that it should not interpret the scope
and meaning of these causes in an overly restrictive manner, the Tribunal finds that, on
a plain reading of each of the alleged causes listed, none can be reasonably interpreted
to include a reference to radar generally, or, more specifically, to interference with

weather radar.

[41] In making this finding, the Tribunal has considered the Appellants’ submission
that the decision in Fata establishes that the Tribunal should be generally aware of the
issue of interference with weather radar. Implicit in this submission is the Appellants’
view that the causes listed in a notice of appeal should be interpreted in the context of
previous Tribunal decisions, and, therefore, it should be inferred that the issue of
interference with weather radar is an issue in this proceeding. The Tribunal does not
accept this submission. Section 142.2(1) of the EPA expressly requires that appellants
state in their notice requiring the hearing a description of how engaging in the
renewable energy project in accordance with the renewable energy approval will cause
serious harm to human health. Issues raised by appellants will vary from one

renewable energy appeal to another. Both the Tribunal and the other parties in this
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proceeding cannot be expected to infer that an issue is included in a notice requiring a

hearing, simply because the issue has been previously raised in another proceeding.

[42] Regarding the other arguments raised by the Approval Holder, the Tribunal has
concerns regarding the adequacy of the witness statement, in that it does not provide
the substantive evidence Mr. March would give respecting the three documents he has
referenced. The Tribunal is also concerned that it did not receive an adequate
explanation of why the witness statement was not served and filed by the applicable
due date as set out in the Schedule of Events. However, as the Tribunal has
determined that the evidence does not fall within the scope of the Appellants’ appeal, it

is unnecessary for the Tribunal to make findings respecting these arguments.

Mr. Locking

Overview

[43] The Appellants sought to call Mr. Locking to give evidence, and provided a copy
of Mr. Locking’s written submission on behalf of the Bluewater Shoreline Residents’
Association in support of the Association’s request for presenter status in this
proceeding. Mr. Locking did not proceed with this request for status, but instead chose
to testify as a witness on behalf of the Appellants. In overview, Mr. Locking’s written
submission is directed to the impact of the Project on the devaluation of real estate
property values in the area. He attempts to link this evidence to the Health Test,

asserting:

As President of Bluewaters Shoreline Resident’s association | am about
to present information that causes stress to myself and the more than
2500 residents of the Municipality of Bluewater located along the
shoreline in wards of Hay West and Stanley West, and therefore meets
the criteria of “cause’s serious harm to human health”.
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[44] The Tribunal granted the Director’'s motion to exclude Mr. Locking as a witness,

with written reasons to follow. The Tribunal’'s reasons are provided below.

Submissions

[45] With respect to the Appellants’ witness Mr. Locking, the Director objected to his
evidence on the grounds that the issue he sought to address is not raised in the notice
of appeal and falls outside the scope of grounds set out in s. 142.10f the EPA. The
Director submitted that Mr. Locking’s witness statement relates almost entirely to the
impact of the Project on real property values, which is not raised in the notice of appeal,
and only provides a cursory statement that declining property values will cause stress
for residents. The Director argued that in previous REA appeals the Tribunal excluded
evidence on issues that were not raised in the notice of appeal (e.g., in MLWAG) and
excluded evidence of economic impacts, on the basis that such evidence is outside its
jurisdiction (see Wrightman v. Director, Ministry of Environment, [2013] O.E.R.T.D. No.
83 (“Wrightman”) and Fata).

[46] The Approval Holder supported the Director’s submissions.

[47] The Appellants argued that, unlike in MLWAG, the notice of appeal here includes
reference to “increased mental/psychological and spiritual stress” and that Mr. Locking
in his witness statement refers to the stress that property devaluation causes. They
submitted that the notice of appeal does state that health effects “are more likely than
not” caused by exposure to noise, visual impact, and so on, but noted that it also states
that the “precise mechanism(s) that cause health effects have not been determined,”
leaving it open to the Tribunal to take a broad view of the causes of stress. They
argued further that the economic issues raised in Fata were determined to be too

remote, whereas here the impact is indirect, but not remote.
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Findings

[48] In Wrightman, the Tribunal found, at para. 15:

However, the issue of real property valuation by itself does not fall within
the grounds of either serious harm to human health or serious and
irreversible harm to plant life, animal life or the natural environment. It is
an economic indicator of the changes in the market value of land over
time and is based on a range of factors.

[49] The Tribunal accepts and applies this interpretation in this case. Even if proved,
such economic consequences are not synonymous with harm to human health.
Consequently, assuming Mr. Locking’s evidence could establish that there is a
devaluation and that it is caused by the Project, this evidence, in and of itself, is not
relevant. The Tribunal notes, however, that this evidence may be relevant if it could be
demonstrated that real property devaluation arising from the operation of the Project in
accordance with the REA will indirectly cause serious harm to human health. However,
Mr. Locking’s witness statement provides nothing but a cursory assertion that it does.
The Appellants did not seek to have the Tribunal qualify Mr. Locking to give expert
opinion evidence on stress and its impact on human health. As a fact witness,

Mr. Locking can testify as to his own feelings of stress, but he is not qualified to express
an opinion regarding the stress of others. Similarly, he is not qualified to give expert
opinion evidence of the impact of such stress (either his own or the stress of others) on
human health. The only health expert the Appellants called in this proceeding is

Dr. Lynn, who did not provide an opinion that stress caused by devaluation of property

values causes serious harm to human health.

[50] In summary, the Tribunal has found that the evidence respecting market
devaluation of real property, in and of itself, is not relevant to the grounds of appeal, and
that the Appellants did not seek to call any expert opinion evidence from a qualified
health practitioner which could make this evidence relevant. Consequently, the Tribunal

concludes that Mr. Locking’s evidence would be of no assistance to the Tribunal.
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Ms. Drake

Overview

[51] When the Tribunal granted Ms. Drake presenter status in this proceeding, she
was reminded that the subject matter of her presentation is restricted to the issues
raised in the Appellants’ notice of appeal. In accordance with the Tribunal’s procedural
directions, Ms. Drake filed a written witness statement setting out the evidence she
would present, which provided a list of the subject areas she wished to address.

The Director opposes inclusion of the following concerns as stated by Ms. Drake:

Health hazards are known to be caused by:

e Chemicals used to cool transformers which can leach into the
surrounding soil and water supply

e Hydraulic fluid and other hazardous materials used in the wind
turbines which will be projected onto the crops and soil around
the turbine, and leach into the surrounding soil and water supply.

e Oxidation by-products from the transmission line towers leaching
into the surrounding soil and water supply

e Microscopic particles of plastics and acrylic coatings degrading
and falling off the turbines and accumulating in the surrounding
solil

¢ Changing airflow patterns while vineyard workers are applying
fertilizers

e Risk of explosive reactions between vineyard fertilizers or other
treatments and stray voltage

¢ Unreliable communications in emergency situations from high
voltage interference with telecommunication equipment located
on the property.

[52] The Tribunal observes that the first six of these concerns can generally be

described as relating to pollution emissions (“pollution concerns”).
Submissions
[53] The submissions of the parties are straightforward. The Director, supported by

the Approval Holder, maintains that none of these concerns fall within any of the issues

raised in the Appellants’ notice of appeal. The Appellants maintain that their appeal
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encompasses a sufficiently broad spectrum of issues, and the issues fall within the
realm of public safety, which has been addressed by the Tribunal in other proceedings,

and should be considered by the Tribunal in this proceeding.

Findings

[54] The Tribunal has already reviewed the scope of the Appellants’ notice of appeal
in its findings above in respect of Mr. March. The Tribunal applies an analysis similar to
the analysis it applied respecting Mr. March’s evidence. The Tribunal concludes,
therefore, that the causes of harm to human health listed in the Appellants’ notice of
appeal cannot be reasonably interpreted to include a reference to the pollution concerns

raised by Ms. Drake.

[55] The Tribunal finds that her other concern regarding interference with
telecommunication equipment is similar to Mr. March’s concern respecting interference
with weather radar. Again, the Tribunal applies an analysis similar to the analysis it
applied respecting Mr. March’s evidence, and concludes that the alleged causes listed
in the Appellants’ appeal cannot be reasonably interpreted to include a reference to the
concern Ms. Drake has raised. The Tribunal also applies a similar analysis in rejecting
the Appellants’ argument that Ms. Drake’s concerns fall within the realm of public safety

which has been addressed by the Tribunal in other proceedings.

Dr. Mundt

Overview

[56] With respect to the evidence of the Approval Holder’s witness Dr. Mundt, the
Appellants requested that he be excluded from giving evidence because he was a new
witness who had not prepared a witness statement within the time allotted in the

Schedule of Events.
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[57] The Tribunal refused the Appellants’ request, with written reasons to follow. The

Tribunal’s reasons are provided below.

Submissions

[58] The Appellants submitted that they had prepared their case believing that
Dr. Christopher Ollson would be the Approval Holder’s witness regarding health effects
and that substituting Dr. Mundt for Dr. Ollson so late in the proceeding causes them

prejudice.

[59] The Approval Holder argued that it did not know what the Appellants’ health
evidence would be until Dr. Lynn testified because she did not file a witness statement
prior to the commencement of the hearing, and that the witness statement which was
produced did not adequately describe her evidence. The Approval Holder maintained
that once Dr. Lynn testified, it determined that Dr. Mundt, as an epidemiologist, would
provide more appropriate responding evidence than Dr. Ollson, and Dr. Mundt then
immediately prepared a witness statement. The Approval Holder noted that Dr. Mundt
was on its original witness list and that its counsel had indicated at several points in the
proceeding that he might be called, depending on the nature of the evidence given by

Dr. Lynn.

Findings

[60] There were unique circumstances associated with the evidence of Dr. Lynn,
namely, that she appeared only in response to a summons and she did not provide a
complete witness statement, as discussed above. Dr. Lynn was the only medical expert
called by the Appellants and the Approval Holder and the Director did not have her
evidence in advance of her appearance at the hearing. They only knew that she would
“address” three documents. Once she testified, the Approval Holder acted in a timely

way, determining to call Dr. Mundt in lieu of Dr. Ollson and providing a witness
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statement for Dr. Mundt. The Appellants received this witness statement before they
closed their case and had an opportunity to introduce reply evidence. There is no
indication of any prejudice to them due to the Approval Holder’s actions in calling

Dr. Mundt. For these reasons the Tribunal allowed Dr. Mundt to give evidence in the

hearing.

Issue 1: Whether engaging in the Project in accordance with the REA will cause

serious harm to human health

Evidence Adduced by the Appellants

Patricia Kellar

[61] Ms. Kellar gave evidence in support of the Appellants with respect to the Health
Test. Her home in Bluewater will be within 2 kilometres (“km”) of seven turbines from
the Project. Ms. Kellar is a Registered Social Worker who works across the region in
the area of mental health and addictions. She testified that she became aware of health
concerns with industrial wind turbines when an earlier project was proposed for her
community. She testified about the research she has done since 2010 to familiarize
herself with these concerns. As a result of this effort and her discussions with residents
living near existing projects, she came to believe that vulnerable populations, including
children, especially those with sensory sensitivities, the elderly with chronic and
complicated medical conditions, and people suffering from mental health disorders and
addictions, are at risk of adverse health effects and have been under-represented in
REA hearings and decisions. She believes that the Project will seriously affect her

health and decrease the value of her property, causing her significant stress.

[62] Ms. Kellar referred to the World Health Organisation’s (“WHO”) recommendation
that “where there is a reasonable possibility that public health will be damaged, action
should be taken to protect public health without awaiting full scientific proof.” While she

accepts that more scientific research is necessary, she believes there is sufficient
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scientific evidence for the Tribunal to conclude that wind projects cause harm to human
health.

[63] Ms. Kellar stated that there will be 2,500 homes within 1.5 km of the Project,
which she believes to be the only one in the world to expose so many people to wind
turbines in such close proximity. She identified three local schools and several seniors’
homes that will be close to the Project and predicted there will be 250 to 1,500 people in

the community who will need health support services as a result of this Project.

[64] Ms. Kellar testified about her community activities relating to wind turbines,
stating that she has been active at open houses and at municipal council meetings in
seeking information and voicing her opposition to wind energy projects. She noted that
she provides updates through the internet to other Bluewater residents on different
studies she finds. She is deeply frustrated by the approval process and troubled by the
divisions within her community between those in favour of wind energy development

and those opposed.

[65] Ms. Kellar also gave evidence about symptoms she began to experience this
summer, which she associates with the start of operations at the Varna Wind Project on
July 20, 2014. She noted that the nearest turbine in that project is located about 5 km
from her home. She has kept a journal of these symptoms, which include head
pressure, headache, nausea, intestinal distress, tinnitus, tingling in her teeth, blurry

vision and sore throat.

Shelley Fleming

[66] Ms. Fleming resides in Bluewater and is the mother of five children, three of
whom live at home. Her youngest, a son who is 11 years old, has Autism Spectrum
Disorder. She has taken many parent training courses to be able to assist her son and

is active in the local chapter of Autism Ontario. Ms. Fleming testified that a couple of
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turbines from an existing project are visible from her kitchen and that there will be
turbines in the Project located behind her home, but she was not aware of their number

or their distance from her home.

[67] Ms. Fleming expressed concern about the potential impact of the Project on her
son. She explained that he has a lot of anxiety and cannot self-regulate, so that when
he is overstimulated, he behaves in ways that can cause him to harm himself, others or
physical objects. She stated that when he loses control, now that he is older, her safety
and that of other family members and caregivers is threatened. Ms. Fleming stated that
her son is very sensitive and can become overstimulated by noises, visual distractions,
changes in air pressure, smells, or other sensory stimuli within his environment. She
testified that she has worked hard to establish a home and school environment that is
supportive of his needs and does not add to his stress. She stated that he is often able

to relieve his anxiety by going outside their home.
[68] Ms. Fleming testified that she is concerned that her son will not be able to
manage if the Project causes him stress. She said that their home is the only one he

has ever known and that she would not be in a position to move if her fears are realized.

Rose Viemmix

[69] Ms. Vlemmix lives in the Project area and will have four turbines located near her
home, with the closest being 550 metres (“m”) away, as well as an access road
constructed within 25 feet of her bedroom. She has lupus, an autoimmune disorder,
first diagnosed more than 30 years ago. She stated that her health is compromised
when she does not get sufficient sleep or is too stressed. She is concerned that the
noise from the Project will cause her to be unable to sleep and will contribute significant

stress, exacerbating her condition.
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[70] Ms. Vlemmix testified further that she is a foster parent, that one of the children
she now cares for has high needs, being diagnosed with Attention Deficit Disorder and
Oppositional Defiant Disorder, and that she believes the Project will negatively affect

him. She stated that the children she has fostered with high needs are difficult to care

for and doing so creates significant stress for her.

[71] Ms. Vlemmix stated that she has attended municipal council meetings, including
one attended by representatives of the Approval Holder, who, she believed, had no
good reason to be there other than to “cause trouble”. She testified that the meeting
became very heated and resulted in threats being made to the Approval Holder’s
representatives and one person being charged. It was her view that members of the
community do not want the Project and they are angry because they consider their lives
to be at stake. She noted that an offer by the Approval Holder to plant trees on her

property to screen her view of the turbines was not sufficient to meet her concerns.

Dr. Lynn

[72] Dr. Lynn is the Medical Officer of Health for Grey Bruce. She has a M.D. and
also holds a Masters of Health Science in Epidemiology and Community Health. She
was qualified by the Tribunal to give opinion evidence as an expert in public health with
specializations in community health and epidemiology and knowledge of industrial wind
turbines. She stated that she does not know if anyone can be an expert on the effects
of wind turbines and human health, and that she does not think she is. Rather, she
describes herself as an observer.

[73] Dr. Lynn testified with respect to Arra Article, the Lynn Report and the CMOH
Report, which have been identified earlier in this decision.
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[74] Regarding the Lynn Report, she indicated that she wrote it at the request of the
local Board of Health after they received lots of complaints respecting wind turbines.
She noted that this Report includes a primer on proof of causation. She noted (at page

40 of the transcript of her testimony):

A. It was simply an explanation for my Board of Health why you can't do
one study and prove everything. And also this is going to take 15, 20
years to show. If there's causation, it will take that long. So if you really
wanted to know that cigarette smoking causes heart disease and lung
disease, it took 40 years. It is going to take at least that long for wind
turbines.

Q In your view?

A. Yes. Historically as well. But there's areas of research directed here
in those ancient environmental causative effect criteria that we need to
work on, to do studies and to actually look at the biological plausibility of
the coherence. Do we see it in other things? What specificities? All of
those things have to be satisfied before you can start getting a causation.

[75] Inthis report, Dr. Lynn also stated that there is a significant debate whether wind
turbine projects are a health hazard or a private nuisance. She notes that her
conclusion is that more study is required regarding serious health effects, noting,
however, that it is hard to define “serious”. She described long-term sleeplessness as a
serious problem. In her testimony, Dr. Lynn indicated that she still agrees with the

conclusions set out in her report, which include:

It is clear that many people, in many different parts of Grey Bruce and
Southwestern Ontario have been dramatically impacted by the noise and
proximity of wind farms. To dismiss all these people as eccentric,
unusual, or as hyper-sensitive social outliers, does a disservice to
constructive public discourse and short circuits our opportunities to learn
and benefit from their experience as we continue to develop new wind
farms.

Itis also clear that wind farm noise is really not that bothersome to most
people who hear it or live near it. Worldwide, the majority of wind
developments do not generate substantial ongoing noise issues.
Concerns that dominate public discourse and active web sites tend
towards issues that are hard to quantify such as direct health effects,
especially of low frequency noise, and often the attempt to inflate the
extent of problems. In particular, communities that may be considering
new wind developments are targets for this discussion.
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The nature of the sounds made by wind turbines make it especially
difficult to rely on reassuring 'noise limits'. Noise propagation varies
greatly with changing wind and atmospheric conditions. Average noise
recordings are not consistently measured or reported. The pulsing
nature of turbine noise is inherently more forceful and more disruptive
than traffic or industrial noises. More research is needed to learn about
the factors that create the most troublesome turbine noises such as
pulses and low frequency sound.

[76] Regarding the Arra Article, Dr. Lynn indicated that this was peer-reviewed and
published in an on-line journal. She explained that she and Dr. Arra reviewed the best
papers they could find on the issue of human distress associated with wind turbines.
She confirmed that they did not conduct their own empirical research. She notes that
they found an association between wind-turbine induced noise and human distress.
Dr. Lynn indicated that she still agrees with the following conclusion as stated in the

Arra Article:

It is worth pointing out that no causality has been established. The
distress could be due to factors other than actual noise exposure. For
example, the distress experienced by participants in the original studies
may have been generated or exaggerated by exposure to negative
opinions on wind turbines.

[77] Dr. Lynn stated that she prefers to use the term “distress”, because a lay
person’s understanding of the term “annoyance” may be perceived as understating the
seriousness of people’s complaints. She indicated that she considered annoyance, in
relation to wind turbine noise, to be whether a person could hear and notice the noise.
She acknowledges that “distress” is a human term, not a research term. In conducting
their review in respect of distress, she explained that they considered papers which
examined measured outcomes for a variety of factors which included annoyance, sleep
disturbance, attitude to wind turbines, visual i