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Via E-Mail to secretary@dps.ny.gov    February 20, 2019 
Hon. Kathleen H. Burgess 
Secretary to the Commission 
New York State Public Service Commission 
3 Empire State Plaza 
Albany, NY 12223-1350 
 

Re:  Case No. 19-E-____:  Application of Bluestone Wind, LLC for a Certificate of Public 
Convenience and Necessity under PSL § 68 and for an Order 
Granting Lightened Regulation 

Dear Secretary Burgess: 
 
 We represent Bluestone Wind, LLC (“Applicant”) in the above-referenced proceeding. 
Enclosed for electronic filing please find the Petition of Bluestone Wind, LLC for a Certificate of 
Public Convenience and Necessity (“CPCN”) under PSL § 68 and for an Order Granting Lightened 
Regulation. The Petition also requests expedited treatment pursuant to Section 21.10(a) of the 
Commission’s Rules and Regulations. A courtesy copy of the Petition will be served on the affected 
Towns. Also enclosed is a completed Method of Service Form.   

 
Thank you for your time and attention to this matter. 

 
       Respectfully submitted,  
        

/s/  James A. Muscato 
 

       James A. Muscato II, Esq.  
       Steven D. Wilson, Esq. 
       Young/Sommer LLC   
       Attorneys for Bluestone Wind, LLC 
Enclosures 
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PETITION OF BLUESTONE WIND, LLC FOR AN ORDER GRANTING A 
CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PURSUANT TO 

PUBLIC SERVICE LAW SECTION 68 AND FOR AN ORDER GRANTING 
LIGHTENED REGULATION 

 
I. INTRODUCTION 
 

On September 18, 2018, Bluestone Wind, LLC (“Bluestone Wind” or “Petitioner”) 

submitted an application, pursuant to Article 10 of the New York Public Service Law (PSL) (the 

“Article 10 Application”), for a Certificate of Environmental Compatibility and Public Need 

(“CECPN”) from the New York State Board on Electric Generation Siting and the Environment 

(“Siting Board”) to construct a wind energy facility in the Towns of Sanford and Windsor, Broome 

County (the “Project” or “Facility”) (Case No. 16-F-0559). Based on the Siting Board’s Order in 

the Cassadaga Article 10 proceeding, however, the Public Service Commission (the 

“Commission”) holds that, “issuance of a PSL Article 10 Certificate supplants the requirement for 

construction approval under PSL §68, but not the requirements for Commission approval of its 

corporate formation and the exercise of any municipal ‘right, privilege or franchise.’”1 

                                                 
1 Case 18-E-0399:  Petition of Cassadaga Wind LLC for a Certificate of Public Convenience and Necessity, Order 
Granting Certificate of Public Convenience and Necessity and Providing for Lightened Regulation (Nov. 15, 2018) 
(“Cassadaga CPCN Order). The Commission’s position stems from the Siting Board’s Order granting Cassadaga 
Wind LLC a CECPN for the Cassadaga Wind Project. See Case 18-E-0399: Petition of Cassadaga Wind LLC for a 
Certificate of Public Convenience and Necessity, Order Granting Certificate of Environmental Compatibility and 
Public Need, With Conditions (Jan. 7, 2018), at 133-114. 
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Accordingly, in anticipation of the Siting Board’s issuance of a CECPN to Bluestone Wind in 

September 2019,2 including the condition that Bluestone Wind obtain a Certificate of Public 

Convenience and Necessity (“CPCN”) from the Commission, Bluestone Wind hereby files this 

petition respectfully requesting that the Commission issue (1) a CPCN to Bluestone Wind pursuant 

to PSL § 68, and (2) an Order finding that Bluestone Wind, as a wholesale electric market 

participant, is entitled to a lightened regulatory regime.   

Although the Siting Board has not yet issued a CECPN for the Bluestone Wind Project, 

Petitioner requests that this petition be considered concurrently with the Article 10 proceeding in 

order to avoid unnecessary delays that could result if, alternatively, both proceedings were to be 

considered consecutively. Petitioner must receive its CPCN at the same time it receives its 

CECPN, or at the Commission’s next monthly session after issuance of the CECPN, to ensure that 

it can commence construction by November 1, 2019.  Road construction and tree clearing must 

commence by November 1, 2019, so that the Project can be completed and commence commercial 

operation by December 31, 2020. If the Project does not enter commercial operation by this date, 

it will lose its production tax credit thereby jeopardizing its economic viability.     

Based on a recent Order of the Commission, “[t]he scope of this proceeding is narrow” and 

“focuses on questions involving the readiness and feasibility of [Bluestone Wind] to begin Facility 

construction. This proceeding cannot duplicate the public need and environmental compatibility 

issues resolved in the Article 10 Order. The Commission’s review instead is primarily concerned 

                                                 
2 The application was found to comply with PSL § 164 on December 27, 2018. See Case 16-F-0559:  Application of 
Bluestone Wind, LLC for a Certificate of Environmental Compatibility and Public Need, Letter from Chairman Rhodes 
to Mr. Muscato Regarding Application Compliance (December 27, 2018).  Pursuant to PSL § 165(4), a final decision 
by the Siting Board on an application should be issued within twelve months from the date that the application is 
found to comply with PSL § 164. 
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with [Bluestone Wind’s] ability to construct and operate the Facility.”3  As will also be shown 

herein, Bluestone Wind has sufficient financial resources to construct the Project and significant 

expertise to operate it.  Accordingly, issuance of a certificate is in the public interest. 

Bluestone Wind will also operate the Project as a competitive wholesale generator. As 

such, the Commission Order should also find, as has been done for numerous generators operating 

under similar circumstances, that Bluestone Wind is entitled to a lightened regulatory regime.  

Lastly, Petitioner requests that the Commission waive the general requirement in PSL § 68 

that the Commission hold a hearing in this proceeding consistent with the Commission’s approach 

to Section 68 reviews in other CPCN proceedings involving wind projects.4  The CECPN review 

process will inevitably generate a voluminous record, including multiple public statement hearings 

in the Project area, numerous formal and informal public comment periods, multiple days of public 

hearings, and extensive briefing and submissions by numerous parties. The record established in 

the Article 10 proceeding obviates the need for an additional hearing on the CPCN, particularly 

given the limited scope of the Commission’s review. In the alternative, Petitioner requests that the 

Administrative Law Judge assigned to this proceeding establish as early as possible a defined 

period for discovery and submission of additional, relevant information obtained through 

discovery or otherwise. If a hearing is required, Petitioner requests that a public statement hearing 

be scheduled in satisfaction of the hearing requirements of PSL § 68 and if no comments or 

                                                 
3 Case 18-E-0399: Petition of Cassadaga Wind LLC for a Certificate of Public Convenience and Necessity, Order 
Granting Certificate of Public Convenience and Necessity and Providing for Lightened Regulation (Nov. 15, 2018), 
at 20 (“Cassadaga CPCN Order).  
4 See, e.g., Case 07-E-1343: Marble River, LLC, Order Granting Certificate of Public Convenience and Necessity, and 
Providing for Lightened Regulation (June 19, 2008); Case No. 07-E-1213: Sheldon Energy LLC, Order Granting and 
Amending Certificates of Public Convenience and Necessity and Providing for Lightened Regulation (Jan. 17, 2008); 
Case 07-E-1258: Noble Wethersfield Windpark, Order Granting a Certificate of Public Convenience and Necessity 
and Providing for Lightened Regulation (Dec. 12, 2007). 
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information, oral or written, raise any material issues of fact, that the no evidentiary hearings be 

held.5 

II. BACKGROUND 
 
A. The Project 

Bluestone Wind is proposing to construct a wind energy facility consisting of up to 33 wind 

turbines with a maximum capacity of up to 124 MW. The Project will be in the Towns of Sanford 

and Windsor, Broome County, New York, on a site that straddles the border between the two 

towns.  

In addition to the wind turbines, the Facility will include access roads, a collection 

substation, a point of interconnection (“POI”) substation, an operation and maintenance (“O&M”) 

building, permanent meteorological towers and other ancillary facilities and equipment. Electricity 

from wind turbines will be collected via underground lines and transmitted to a new collection 

substation. The collection substation will be located near a new POI substation, which is situated 

next to an existing transmission substation owned by New York State Electric and Gas 

(“NYSEG”). The POI substation will connect to NYSEG’s existing Afton to Stilesville 115 kV 

transmission line in the Town of Sanford. Ownership and control of the POI substation will be 

turned over to NYSEG once construction is complete. 

The Petitioner submitted an Application for CECPN to the Siting Board for the Bluestone 

Wind Project on September 18, 2018.  The Siting Board issued a compliance determination for the 

Application on December 27, 2018. 

  

                                                 
5 See, e.g. Cassadaga CPCN Order, at 4.   
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B. The Parties 

i. Bluestone Wind, LLC 

The Petitioner, Bluestone Wind, is a limited liability company organized under the laws of 

the State of Delaware for the purpose of constructing, owning and operating the Facility.  

Bluestone Wind is a wholly-owned subsidiary of Calpine Corporation (“Calpine”).  

A copy of Bluestone Wind’s Certificate of Formation is attached to this Petition as Exhibit 

A. Confirmation that Bluestone Wind is registered to do business in New York and identifying the 

entity designated for service of process is attached as Exhibit B.  

ii. Calpine Corporation  

Calpine is a Delaware corporation. Calpine, through its subsidiaries, is engaged in the 

development, financing, acquisition, ownership and operation of independent power production 

facilities across 17 states and Canada. It is the nation’s largest generator of electricity from natural 

gas and it is the 10th largest producer of electricity generally, with a fleet of 79 power plants in 

operation and under construction, representing approximately 27,000 megawatts (“MW”) of 

generation capacity in the United States and Canada. The company, which has approximately 

2,300 employees, is also the nation’s largest generator of electricity from geothermal, operating 

13 plants at The Geysers in northern California with a total generating capacity of 725 MW.  

Although Calpine’s power plant fleet is among the cleanest in the nation, Calpine 

recognizes the importance of encouraging renewable energy development. In addition to The 

Geysers geothermal energy projects in California, Calpine is developing the 124 MW Bluestone 

Wind Energy Project and a second wind energy facility in Chenango County, New York, known 

as the High Bridge Wind Project, anticipated to generate approximately 100 MW of electricity.  
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Within New York State, Calpine is the upstream parent to three companies that own and 

operate three electric generating facilities on Long Island with an aggregate capacity of 184 MW: 

Bethpage Energy Center 3, LLC (82 MW Bethpage Power Plant, Units 6 and 7); CPN Bethpage 

3rd Turbine, Inc. (47 MW Bethpage Power Plant, Unit 5); and TBG Cogen Partners (55 MW 

Bethpage Power Plant, Units 1-3). Each of these facilities is operated as a wholesale generator in 

the wholesale energy market administered by the New York Independent System Operator 

(“NYISO”).   

In addition, Calpine also indirectly owns two companies that own and operate “qualifying 

facilities” (“QFs”) under the Public Utility Regulatory Policies act of 1978 (“PURPA”). 

Specifically, Calpine indirectly owns: (1) KIAC Partners, which leases and operates an 

approximately 121 MW QF at Kennedy International Airport in Jamaica, Queens; and (2) 

Nissequogue Cogen Partners, which owns and operates and approximately 47 MW QF in Stony 

Brook, New York.  

Calpine also indirectly owns the following companies that make retail sales of electricity 

and/or natural gas in New York: Calpine Energy Solutions, LLC (“CES”), Champion Energy 

Services, LLC (“Champion), and North American Power and Gas, LLC (“NAPG”). These 

companies are wholly-owned subsidiaries of Calpine. Neither Calpine nor its affiliates have 

control over the supply of fuels used in generation within New York.  

Calpine does not own or control any traditional franchised utilities with captive customers, 

and neither it nor its affiliates owns or controls any transmission facilities in New York other than 

the limited interconnection equipment necessary to connect their generating facilities to the 

transmission grid. Neither Calpine nor its affiliates is a scheduling coordinator, reliability 

coordinator, electric or gas transmission or distribution provider or balancing authority within (or 
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into) the New York Control Area (“NYCA”) or has control over the provision of fuels used in 

generation within the State of New York.  

With respect to adjoining control areas, Calpine currently owns, or is affiliated with, 

companies that control approximately 1,918 MW of generation capacity in the Independent System 

Operator (ISO) New England, Inc. (“ISO-NE”) control area and approximately 5,690 MW of 

generation capacity in the PJM Interconnection, L.L.C. (“PJM”) control area. 

Calpine is indirectly and wholly-owned by Volt Parent, LP, a limited partnership organized 

under Delaware law, as limited partner, which, in turn, is directly and wholly-owned by:  (i) Volt 

Parent GP, LLC (“Volt Parent GP”), a limited liability company organized under Delaware law, 

as general partner ; (ii) AI Holdings (BVI) L.P. (“AI Holdings LP”) as limited partner;6 (iii) CPPIB 

Calpine Canada Inc. (“CPPIB Calpine);7 and (iv) various passive limited partner investors.  The 

passive investors have only those limited consent and veto rights necessary to protect their 

economic investments and do not have any rights to make decisions or participate in the day-to-

day operations of any of Volt Parent, LP’s subsidiaries or affiliates, consistent with the limited 

rights of other ownership interests the Commission has found to be passive.8  Volt Parent GP is an 

indirect and wholly-owned subsidiary of ECP ControlCo, LLC (“ECP”) such that Calpine 

currently is controlled indirectly by ECP, CPPIB Calpine and AI Holdings LP. 

                                                 
6 Through certain intra-corporate reorganizations in 2018, Access Industries, Inc. transferred its limited partnership 
interests in Volt Parent LP first to an affiliate, AI International Holdings LLC, and then to AI Holdings LP.  No review 
of the intra-corporate reorganization was required under PSL § 70 because ultimate ownership of Volt Parent LP (and 
ultimately Calpine) did not change.  Both AI Holdings LP and Access Industries, Inc. are under the exclusive control 
of the same single, natural person.  See Case 07-E-0584: NRG Energy, Inc., Declaratory Ruling on Review of an Intra-
Corporate Transaction (July 23, 2007), at 4 (finding that “intra-corporate transactions that [do] not affect ultimate 
ownership [fall] outside the ambit of PSL §70”). 
7 See Case 18-E-0256: Joint Petition of Calpine Corporation and CPPIB Calpine Canada Inc. for a Declaratory 
Ruling, Declaratory Ruling on Transfer and Making Other Findings (June 18, 2018).  
8 See, e.g., Case 16-E-0068: Astoria Generating, L.P., et al., Declaratory Ruling on Transfer Transaction (Apr. 26, 
2016); Case 06-E-1106: PPM Energy, Inc., et al., Declaratory Ruling on Regulation of Intra-Corporate and Other 
Transactions (Oct. 19, 2006); Case 07-E-0462: Horizon Wind Energy, LLC, Declaratory Ruling on Review of Transfer 
Transactions (June 26, 2007); Case 07-E-1283: Noble Clinton Windpark I, LLC, et al., Declaratory Ruling on Review 
of an Ownership Interest Transfer (Dec. 18, 2007). 
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iii. ECP  

ECP is a Delaware limited liability company that is controlled by five individual persons 

and is focused on the development and acquisition of, and investment in, energy infrastructure 

assets, and related ownership, operation and management of these assets, including electric 

generation and inputs to electric generation in North America.9   

ECP does not own or control any traditional franchised utilities with captive customers, 

and neither it nor its affiliates own or control any transmission facilities other than limited and 

discrete equipment necessary to interconnect individual generating facilities to the transmission 

grid or limited and discrete transmission facilities used to interconnect generating facilities to the 

transmission grid.  Besides through its interests in Calpine, none of ECP or any of its affiliates is 

a scheduling coordinator, reliability coordinator, retail marketer, electric or gas transmission or 

distribution provider or a balancing authority within (or into) the NYCA or has control over the 

provision of fuels used in generation within the State of New York. 

Besides through its interests in Calpine, ECP does not own, nor is it affiliated with, any 

generation in New York, the ISO-NE control area or in the PJM control area.10 

iv. AI Holdings LP 

AI Holdings LP is a limited partnership organized under the laws of the British Virgin 

Islands.  Other than through its interest in Calpine, AI Holdings LP is not affiliated with any 

                                                 
9 A more complete description of the recent acquisition of Calpine can be found in several recent declaratory rulings 
approving the transfer of its upstream ownership. See Case No. 17-E-0601, Calpine Corporation and ECP ControlCo, 
LLC, Declaratory Ruling on Transfer and Making Other Findings (Dec. 19, 2017); Case No. 17-E-0805, Calpine 
Corporation and Access Industries, Inc., Declaratory Ruling and Transfer and Making Other Findings (Feb. 27, 2018).  
10 On February 12, 2019, ECP transferred 100% of its ownership interests in Wheelabrator Technologies Inc. (“WTI”).  
The Federal Energy Regulatory Commission approved the transaction on December 6, 2018.  See FERC Docket EC19-
14-000:  Wheelabrator Technologies, Inc., Order Authorizing Disposition of Jurisdictional Facilities (Dec. 6, 2018, 
165 FERC ¶ 62,141.  As a result of this transaction, ECP no longer owns any generation in the NYISO, PJM or ISO-
NE control areas except through its interest in Calpine. A list of the facilities transferred is contained in Exhibit 1 to 
the petition filed in Case 18-E-0256.   
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electric generating facilities in the NYCA or its neighboring control areas (PJM and ISO-NE).  

Moreover, AI Holdings LP does not own or control any traditional franchised utilities with captive 

customers, and neither it nor its affiliates own or control any transmission facilities in any relevant 

market.  Besides through its interests in Calpine, none of AI Holdings LP or any of its affiliates is 

a scheduling coordinator, reliability coordinator, retail marketer, electric or gas transmission or 

distribution provider or a balancing authority within (or into) the NYCA or has control over the 

provision of fuels used in generation within the State of New York. 

v. CPPIB Calpine 

CPPIB Calpine is a Canadian corporation and wholly owned subsidiary of Canada Pension 

Plan Investment Board (“CPPIB”), a professional investment management organization based in 

Toronto, Canada, that invests the assets of the Canadian Pension Plan to the extent funds are not 

needed to pay current benefits. CPPIB has invested in shares, membership interests, partnership 

interests and other voting interests in numerous private and public companies, including regulated 

electric utilities and other public utilities engaged in generation, transmission, or distribution or 

sale of electric energy.    

Other than through its interest in Calpine, CPPIB Calpine is not affiliated with any electric 

generating facilities in the NYCA or its neighboring control areas (PJM and ISO-NE).  Besides 

through its interests in Calpine, none of CPPIB Calpine or any of its affiliates is a scheduling 

coordinator, reliability coordinator, retail marketer, electric or gas transmission or distribution 

provider or a balancing authority within (or into) the NYCA or has control over the provision of 

fuels used in generation within the State of New York 
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III. PETITION FOR CPCN 

A. Standard for Issuing CPCN under PSL § 68 

 Section 68 of the PSL generally requires electric corporations to obtain a CPCN from the 

Commission before commencing construction of an electric plant. In the Cassadaga CECPN 

Order, however, the Siting Board considered the applicability of PSL § 68 to generating facilities 

certified under Article 10.11 Despite arguments made by Cassadaga that obtaining a CPCN under 

PSL § 68 would be duplicative of the Article 10 certification process, the Siting Board concluded 

that the subject matter of the two approvals is different and that Article 10 is not designed to 

encompass all aspects of regulating electric corporations.12 Consistent with the Cassadaga CECPN 

Order, the Commission determined that the Siting Board’s issuance of a PSL Article 10 Certificate 

supplants the requirement for construction approval under PSL §68, but not the requirements for 

Commission approval of its corporate formation and the exercise of any municipal “right, privilege 

or franchise.”13 According to the Commission, before it may issue a CPCN, the electric corporation 

seeking approval must provide a certified copy of its charter and a “verified statement of the 

president and secretary of the corporation, showing that it has received the required consent of the 

proper municipal authorities.”14 In considering its approval, the Commission “consider[s] the 

economic feasibility of the corporation, the corporation’s ability to finance improvements of a gas 

plant or electric plant, render safe, adequate and reliable service, and provide just and reasonable 

rates, and whether issuance of a certificate is in the public interest.”15     

                                                 
11 See Case 14-F-0490: Application of Cassadaga Wind LLC for a Certificate of Environmental Compatibility and 
Public Need Pursuant to Article 10 to Construct a Wind Energy Project, Order Granting Certificate of Environmental 
Compatibility and Public Need, With Conditions (Jan. 17, 2018), at 110-114 (“Cassadaga CECPN Order”).   
12 Id. 
13 Cassadaga CPCN Order, at 12. 
14 Id.  
15 Id.  
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In conjunction with meeting the requirements specified in PSL § 68 as interpreted in the 

Cassadaga CPCN Order, Petitioner must also satisfy the requirements for CPCNs set forth in 16 

NYCRR §§ 21.2 and 21.3. Consistent with the Cassadaga CPCN Order, many of these 

requirements will be addressed as part of the Applicant’s Article 10 review and need not be 

duplicated here. Petitioners request that, as it did in the Cassadaga CPCN Order, the Commission 

find that “[t]hrough [this] Petition and supplemental information provided during the course of this 

proceeding, and the record developed in the Article 10 proceeding, sufficient information is 

available to satisfy the requirements of 16 NYCRR Part 21 and to provide a full evidentiary 

record.”16  

B. Required Findings for Project under PSL § 68  

i. Certified Charter 

PSL § 68(1) requires that, before the Commission can issue a CPCN, the applicant must 

submit “a certified copy of the charter of such corporation.”17 A copy of Bluestone Wind, LLC’s 

Certificate of Incorporation, certified by the Delaware Secretary of State, is attached hereto as 

Exhibit A. Database records for Bluestone Wind, LLC demonstrating that the company is 

registered to do business in New York as a foreign limited liability company and that it has 

properly registered an agent for service of process is attached hereto as Exhibit B. 

ii. Consent of Municipal Authorities 

PSL § 68 also requires that the Petitioner provide a “verified statement of the president and 

secretary of the corporation, showing that it has received the required consent of the proper 

municipal authorities.”18    

                                                 
16 Id. at 14.  
17 See also, Cassadaga CPCN Order, at 12.  
18 PSL § 68(1); see also Cassadaga CPCN Order, at 12.   
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Bluestone Wind will not provide utility service in any territory and does not require any 

municipal right or privilege under franchise. With respect to municipal rights-of-way, certain 

portions of the Facility’s collection lines will cross or otherwise be located on municipal rights-of-

way (“ROW”). Accordingly, the only municipal consents required to construct and operate the 

facility are granted in the Host Community Agreements (HCA)/Road Use Agreements (RUA) with 

the host municipalities. As discussed in greater detail in Section III below, other information 

required by 16 NYCRR § 21.2 is not relevant because Bluestone Wind does not have an expired 

franchise or been granted any permit, license or authority by any Federal authority relative to the 

Facility that was not addressed in the Article 10 proceeding.   

In fulfillment of the requirement that the Commission ensure that the entity has received 

the necessary consents of the municipal authority for use of municipal property or public ROWs, 

Bluestone Wind has included as Exhibit C a verified statement of its president and secretary that 

required consents of the proper municipal authorities have been or will be received, to the extent 

that such consents are not preempted by Article 10.  Bluestone Wind also has included as Exhibit 

D a copy of the RUA executed with the Town of Sanford. Bluestone Wind anticipates executing 

an RUA with the Town of Windsor by the time the Siting Board issues a CECPN to the Project. 

Bluestone Wind will file in this proceeding a copy of the RUA with the Town of Windsor when it 

is executed.   

C. Evidence Relating to Economic Feasibility of Entity and Entity’s Ability to 
Finance Improvements  

 
Section 68 requires the PSC to consider “the economic feasibility of the corporation, and 

the corporation’s ability to finance improvements of . . . an electric plant.”19  Preliminarily, 

Petitioner Bluestone Wind notes that the “the economic feasibility” and “ability to finance” 

                                                 
19 See also, Cassadaga CPCN Order, at 12.  
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requirements were meant to apply to monopoly utilities, whose unwise financial decisions were 

historically passed on to ratepayers, and not to competitive generators who must compete in the 

marketplace, and who bear their own economic risks.20  As set forth in Section IV below, numerous 

wholesale electric generators, including utility-scale wind generation facilities, have been granted 

lightened regulation by the Commission.21 The Legislature’s decision to amend PSL § 68 in 2013 

to require additional scrutiny of a utility’s financial fitness was intended to ensure that utilities 

awarded franchises as the sole retail provider (or one of limited number of providers) have the 

resources necessary to respond to storms and outages expeditiously and otherwise fulfill their 

obligations to their customers.22  They arguably were not intended to address generation siting, 

since the consequences of a certified facility failing to compete effectively will fall almost entirely 

                                                 
20 See Case 07-E-0213: Sheldon Energy LLC, Order Granting and Amending Certificates of Public Convenience and 
Necessity, and Providing for Lightened Regulation, p. 15 (Jan. 17, 2008), in which the Commission held that strict 
financial oversight requirements for utilities “were intended to prevent financial manipulation or unwise financial 
decisions that could adversely impact rates charged by monopoly providers.”  Meanwhile, in the case of competitive 
market participants like the Applicant, the Commission holds that, “[s]o long as the wholesale generation market is 
effectively competitive, wholesale generators cannot raise prices even if their costs rise due to poor management. 
Moreover, imposing these requirements could interfere with wholesale generators' plans for structuring the financing 
and ownership of their facilities. This could discourage entry into the wholesale market, or overly constrain its fluid 
operation, adversely affecting its operation to the detriment of the public interest.” Case 99-E-0974: NRG Energy, Inc. 
and Oswego Harbor Power LLC Joint Petition for a Declaratory Ruling that Lightened Regulation be Applied to their 
Purchase of the Oswego Fossil Fuel Generating Plant from Niagara Mohawk Power Corporation, Order Providing 
for Lightened Regulation (Oct. 21, 1999), at 5.  
21 See Wallkill Order, Carr Street Order, AES Order.   
22 PSL § 68 was amended in 2013 to add a number of new requirements for CPCN holders to demonstrate financial 
fitness to provide certain services to New York electric consumers. These amendments authorize the Commission to 
engage in additional scrutiny of a public utility’s internal organization and financial condition in situations where that 
utility obtains a franchise agreement under which it will serve as the only, or one of a limited number of, retail 
provider(s) available in a given area.  In response to Hurricane Sandy and utility response, the 2013 legislation was 
enacted to expand the PSC’s authority to impose sanctions and revoke a CPCN for a utility’s service territory “based 
on findings of repeated violations . . . that demonstrate a failure of such corporation to continue to provide safe and 
adequate service.”  PSL 68(2). See 2013 Sess. Law News of NY Ch. 57 (S.2607-D) (Approved March 29, 2013).  
Given the Commission’s longstanding preference for a lightened regulatory regime for competitive wholesale market 
participants who do not have captive ratepayers to fall back on, it does not appear that the additional financial oversight 
requirements in the amended Section 68 were intended to apply to competitive generators who must compete in the 
marketplace, and who bear their own risks in that marketplace.  This is similar to other provisions of the Public Service 
Law that have been deemed inapplicable to wholesale electric generators.  For those reasons, Petitioners believe the 
level of detail provided in this Petition is appropriate and proportional to the regulatory oversight of wholesale market 
participants which the Commission prefers.   
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on the Facility’s owners and shareholders, obviating the need for Commission oversight. 

Nevertheless, the Cassadaga CECPN Order compels compliance with those aspects of PSL § 68 

that are not addressed by the Article 10 process, including “the economic feasibility of the 

corporation” and “the corporation’s ability to finance improvements of . . . an electrical plant.”  

Petitioner’s parent companies have substantial experience in the construction and operation 

of utility-scale electric generation facilities of all types, including wind. As previously noted, 

Calpine Corporation is the nation’s largest generator of electricity from natural gas and its 10th 

largest producer of electricity generally. The company maintains a fleet of 79 power plants in 

operation and under construction, representing approximately 27,000 MW of generation capacity. 

Likewise, ECP, which recently acquired Calpine, has substantial experience in the 

development, construction and operation of competitive energy projects.  The collective 

experience of Calpine and ECP will help ensure the success of the Bluestone Wind Project 

throughout its lifespan. 

 Consistent with the discussion of Calpine and its parent companies above, the owners of 

the Facility are financially viable and the Facility itself is economically feasible.   

 Bluestone Wind LLC has not constructed the Bluestone Wind Facility and does not 

therefore have any assets or direct financing abilities. However, once the Project receives the 

permits and approvals, the financing needed to construct the Facility will be obtained through 

balance sheet, construction loans or other financing mechanisms.  

Available evidence shows that the Facility is economically feasible. The Petitioner has 

multiple years of meteorological data showing that the location of the Facility is suitable for wind 

energy generation. The Facility will realize income from the sale of energy pursuant to a long-term 

off-take agreement [with an unaffiliated third party?] and the sale of “green attributes.”  Of 
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particular note, in March 2018, the New York State Energy Research and Development Authority 

(“NYSERDA”) issued an award to Bluestone Wind for the construction of the Facility including 

6.2 MW of energy storage, the first time a large-scale renewable project has included an energy 

storage component in New York.  

D. Information About Petitioner’s Ability to Render Safe, Adequate and Reliable 
Service 

 
To the extent this standard applies to a wholesale generator, this element of the CPCN 

review is essentially addressed as part of the Article 10 process and need not be duplicated with 

respect to the CPCN. This standard is addressed in multiple exhibits of the Article 10 Application, 

including Exhibits 5, 8, 10, 15, 18, and 34, and inherent in the Siting Board’s findings under PSL 

§ 168.   

In addition, even under a lightened regulatory regime, Bluestone Wind will remain subject 

to the PSL with respect to matters such as enforcement, investigation, safety, reliability, and 

system improvement, and the other requirements of PSL Articles 1 and 4, to the extent discussed 

in previous lightened regulation Orders. Bluestone Wind anticipates that, like other lightly 

regulated generators, it will be required to conduct tests for stray voltage on all publicly accessible 

electric facilities, to give notice of generation unit retirements, and to report personal injury 

accidents pursuant to 16 NYCRR Part 125.23 According to the Commission, “[t]hese conditions 

further ensure [lightly regulated generators] will render safe, adequate, and reliable service.”24 

In addition, in the Cassadaga CPCN Order, the Commission also determined that 

Cassadaga’s economic feasibility and financial viability “demonstrate Cassadaga’s ability to 

finance improvements of the Facility and to render safe, adequate and reliable service.”25  

                                                 
23 See Cassadaga CPCN Order, at 25. 
24 Id.  
25 Id. at 20. 
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Bluestone Wind’s economic feasibility and financial viability are demonstrated in Section III.C 

and  the Commission should, as it did in the Cassadaga CPCN Order, find that Petitioner has 

demonstrated its ability to render safe, adequate and reliable service.  

E. Evidence Demonstrating Petitioner’s Ability to Provide Just and Reasonable 
Rates  

 
The “just and reasonable rates” factor is inapplicable to the Bluestone Wind Facility, which 

is a wholesale generation facility that will not be selling electricity at retail.  See Cassadaga CPCN 

Order, p. 8 (noting no retail service will be provided by the wind energy generator).  According to 

the Commission, “so long as the wholesale generation market is effectively competitive, wholesale 

generators complying with tariffs approved by the Federal Energy Regulatory Commission. . . will 

provide just and reasonable rates and cannot raise prices even if their costs rise due to poor 

management.”26 

F. Evidence/Documents Under Commission’s Regulations.  

As previously noted, the PSC has adopted regulations identifying the evidence and 

documentation required to support CPCN petitions.  See 16 NYCRR § 21.2 and 21.3. Consistent 

with the Cassadaga Order, evidence/documents addressed pursuant to the Article 10 CECPN 

process need not be duplicated here.  Moreover, certain other requirements of the regulations are 

inapplicable to competitive wholesale generation facilities such as the Bluestone Wind Project.  

With respect to subsections of 16 NYCRR § 21.2, the Petitioner notes that:  

(a) Bluestone Wind, LLC is not proposing to render utility service in any territory. As a result, 

the information required by this subsection is inapplicable. 

(b) No franchises have been or will be granted to or by the municipalities in which the Facility 

will be constructed. Therefore, no certified copies of franchises need to be submitted. As 

                                                 
26 Cassadaga CPCN Order, at 24. 
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previously noted, all permissions to locate the Facility collection lines in municipal ROWs 

are addressed via HCAs and/or RUAs with the Towns of Sanford and Windsor.  

(c) The Petitioner has not previously secured authority to exercise powers granted under a 

prior franchise that has expired; therefore, this provision does not apply. 

(d) All permits, licenses or authorities by any Federal authority relative to the pending petition 

will be addressed in the Article 10 proceeding.  

With respect to subsections of 16 NYCRR § 21.3, Petitioner notes that:  

(a) Petitioner does not propose to exercise authority granted by a franchise in any territory, so 

this provision is not applicable.  Information about the towns in which the Facility is 

proposed to be constructed, and the approximate dates that construction will begin, is 

addressed in the Article 10 Application and proceeding. 

(b) A detailed description of the plant to be constructed, and its estimated costs, is provided in 

the Article 10 Application and proceeding.  

(c) As discussed above, the cost of constructing the Facility will be financed through balance 

sheet liquidity, a construction loan or other financial mechanism.  

(d) Petitioner is not proposing to provide services for which retail rates would be charged, 

making this section inapplicable. 

(e) The estimated revenues to be derived from the Facility will generally be derived from an 

off-take agreements including a contract with the NYSERDA and/or through sales of 

electricity into the wholesale market.  The estimated expenses of operation of the Facility 

for the first three years of service were already addressed in the Article 10 application 

process and can be found in the socioeconomic report in Application Exhibit 27.  Petitioner 
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does not propose to provide service to residential, commercial or industrial customers in 

any territory. Therefore, the latter half of this provision is inapplicable. 

(f) See Section III.C above for information responsive to this provision.  

(g) Petitioner is not proposing to provide services in this manner; these provisions regarding 

the availability of other services in this territory are inapplicable. 

IV. Lightened Regulatory Regime 

Since deregulation of New York’s electric system, the Commission has increasingly 

emphasized the need for more competition in the market, and the need to ensure that existing 

statutes and regulations do not hinder competition by imposing unnecessary regulation on non-

monopoly market participants who are not interfacing with utility consumers directly. Specifically, 

the Commission has held that for competitive wholesale generators, unlike generation facilities 

proposed by a traditional monopoly utility, “additional scrutiny is not required to protect captive 

New York ratepayers, who cannot be harmed by the terms arrived at for these financings because 

lightly-regulated participants in competitive markets bear the financial risk associated with their 

financial arrangements.”27  “So long as the wholesale generation market is effectively competitive, 

or market mitigation measures yield prices aligned with competitive outcomes, wholesale 

generators cannot raise prices even if their costs rise due to poor management.  Moreover, 

“imposing these requirements . . . could interfere with wholesale generators’ plans for structuring 

the financing and ownership of their facilities. This could discourage entry into the wholesale 

                                                 
27 See, e.g., Case 10-E-0501: Petition of CPV Valley LLC for a Certificate of Public Convenience and Necessity 
Pursuant to Section 68 of the Public Service Law, Approval of Financing Pursuant to Section 69, and Approval of a 
Lightened Regulatory Regime, Order Granting Certificate of Public Convenience and Necessity (May 9, 2014), at 23 
(hereinafter “CPV Valley Order”).   
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market, or introduce inefficiencies into the operation of that market, to the detriment of the public 

interest.”28   

 To that end, in a series of Orders—the Wallkill Order,29 the AES Order30 and the Carr 

Street Order31—the Commission outlined a “lightened regulatory regime” applicable to wholesale 

generation facilities which fall under the definition of “electric corporation” in PSL § 2(13), but 

which are not a traditional monopoly “utility company” or “public utility” under PSL § 2(23).  This 

lightened regime has since been granted to numerous wholesale renewable electric generation 

facilities, including wind energy projects, throughout the State.32 Most recently, the Commission 

granted lightened regulation to the Cassadaga Wind Project, the first project to receive a CECPN 

since the passage of Article 10.33   

Under this lightened regulatory regime, the Commission has concluded that certain 

requirements—which were developed to address monopoly utilities—do not apply to competitive 

wholesale electric providers, such as Bluestone Wind, that are operating in a competitive 

environment.34 These items, which address rates, recordkeeping, internal financing and 

transactions among other subjects, including most of the provisions in PSL Articles 2, 4 (except § 

                                                 
28 CPV Valley Order, p 21. 
29 See Case 91-E-0350: In re Wallkill Generating Co., LP Order Establishing Regulatory Regime (April 11, 1994) 
(“Wallkill Order”). 
30 Case 99-E-0148: AES Eastern Energy LP, Declaratory Ruling on Lightened Regulation (April 23, 1999) (“AES 
Order”). 
31 Case 98-E-1670: Carr Street Generating Station LP, Order Providing for Lightened Regulation (Apr. 23, 1999) 
(“Carr Street Order”); See also Case 07-E-0213: Sheldon Energy LLC, Order Granting and Amending Certificate of 
Public Convenience and Necessity and Providing for Lightened Regulation (Jan. 17, 2008) (noting those sections of 
the PSL applicable to retail service providers).  
32 See, e.g., Case 02-E-0362: Flat Rock Windpower LLC, Order Granting a Certificate of Public Convenience and 
Necessity and Providing for Lightened Regulation, pp. 11-15 (June 17, 2004); Case 05-E-1634: Noble Clinton 
Windpark I, LLC, Order Granting a Certificate of Public Convenience and Necessity and Providing for Lightened 
Regulation, pp. 9-13 (Oct. 19, 2006); Case 11-E-0351: Stony Creek Energy LLC, Order Granting Certificate of Public 
Convenience and Necessity, Providing for Lightened Rate Making Regulation and Approving Financing, pp. 37-41  
(Dec. 15, 2011); Case 07-E-1343: Marble River, LLC, Order Granting Certificate of Public Convenience and 
Necessity, and Providing for Lightened Regulation, pp. 16-19 (June 19, 2008). 
33 See Cassadaga CPCN Order, pp. 21-25. 
34 See Case 99-M-1722: Applicability of Public Service Law Provisions to Competitive Entities, Order Instituting 
Proceeding (Dec. 17, 1999). 
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68, 69, 69-a and 70) and 6 (except §§ 110(1), 110(2) and 119-b); PSL § 115 on competitive 

bidding; PSL § 72-a requiring that monthly fuel costs reports be filed and PSL §§ 106, 107, 108, 

110(3) and 110(4), relating to loans, use of revenues, mergers, and certain types of contracts.  

Consistent with the Wallkill, AES and Carr Street Orders and various orders granting 

lightened regulation to wind energy projects, including the recently issued Cassadaga CPCN 

Order, the following limited provisions of the PSL should apply to Bluestone Wind as a wholesale 

generator: PSL §§ 11, 19, 24, 25, and 26, preventing electricity producers from taking actions 

contrary to the public interest; PSL § 66(6) and § 111 on annual reporting; PSL §§ 69 or 69-a 

involving issuance of securities or debt instruments, which requires approval of the Commission 

under a separate “reduced scrutiny” standard; PSL § 70 regarding transfer of property or direct 

ownership of the facility; PSL §§ 110(1) and (2); and PSL 119-b on protection of underground 

facilities. 

Bluestone Wind is affiliated with three companies that make retail sales of electricity 

and/or natural gas in the New York region: CES, Champion and NAPG. According to the 

Commission, an affiliation with a power marketer “raises potential market power issues beyond 

these present where a wholesaler is not so affiliated, because [the wholesale generator] could 

acquire market power through its affiliations.”35 As noted above, no affiliate of Bluestone Wind 

has control over the supply of fuels used in generation within New York. Regardless, the 

Commission has determined, that “[t]hese issues may be addressed through PSL §§110(1) and (2), 

which afford [the Commission] jurisdiction over affiliated interests.”36    

                                                 
35 Case 98-E-1670:  Carr Street Generating Station, L.P., Order Providing for Lightened Regulation (April 23, 1999), 
at 10. 
36 Id.  
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Consistent with these prior decisions, Bluestone Wind respectfully requests an Order of the 

Commission confirming that a lightened regulatory regime will apply to its activities as a 

wholesale electric generator in the New York market, and granting such other and further relief as 

the Commission may determine is necessary or appropriate in furtherance of the relief sought 

herein.   

V. Horizontal and Vertical Market Power 

The Bluestone Wind Project will generate up to 124 MW of electricity. Bluestone Wind is 

also affiliated with the proposed High Bridge Wind Project, a 100 MW project in Chenango 

County, New York, that is under development by High Bridge Wind, LLC, another wholly-owned 

subsidiary of Calpine Corporation. After construction of both the Bluestone Wind Project and the 

High Bridge Wind Project, Calpine’s aggregate generation will rise to only 643 MW.  None of 

Calpine’s parent companies own any generation in the NYISO, PJM or ISO-NE control areas.  

Accordingly, Calpine’s in-State generation amounts to less than 3% of New York’s total installed 

generation, which is below levels previously found insufficient to create horizontal market 

power.37     

Neither Calpine nor its parent companies own or control any traditional franchised utilities 

with captive customers in the NYCA or its neighboring control areas, nor do they or their affiliates 

own or control any transmission facilities other than the limited interconnection equipment 

necessary to connect their generating facilities to the transmission grid in the NYCA or its 

neighboring control areas. None of Calpine, its parent companies or any of their respective 

affiliates is a scheduling coordinator, reliability coordinator, electric or gas transmission or 

distribution provider or balancing authority within (or into) the NYCA or has control over the 

                                                 
37 See, e.g., EIF Ruling; MACH Gen Order. 
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provision of fuels used in generation within the State of New York.  Accordingly, there are no 

vertical market power issues.  

VI. CONCLUSION

For the reasons set forth above, the Petitioner respectfully requests that the Commission

issue (1) a CPCN authorizing Bluestone Wind to construct and operate the wind energy generating 

facility which is the subject of a CECPN application in Case 16-F-0559, and (2) an Order providing 

for lightened regulation.   

Given the limited nature of the Commission’s review, there is no need for hearings in this 

matter and comments can be submitted during the applicable timeframes.   

Petitioner further respectfully requests that the CPCN be granted contemporaneously with 

the CECPN issued by the Siting Board or at the Commission’s next monthly session. 

Dated: February 20, 2019 

Respectfully submitted, 

____________________________ 
YOUNG / SOMMER LLC 
Attorneys for Bluestone Wind LLC 
James A. Muscato II, Esq. 
Steven D. Wilson, Esq. 
Five Palisades Drive   
Albany, New York 12205 
Phone: (518) 438-9907 

/s/ James A. Muscato



VERIFICATION

William Whitlock, being duly sworn according to law, upon his oath, deposes and says:

1. I am Vice President ofBluestone Wind, LLC and I am authorized to make this Verification

on behalfof Bluestone Wind, LLC.

2. I have read the contents of the foregoing Petition and hereby verif~’ that the statements

contained therein are true and correct to the best of my knowledge and belief.

Sworn to and sub~çribed before me
Thisj~dayof ,2019 MARICELASERRANO

?~ 4% Notary Public. State of Texas
4n Comm. Expires 05-22-2021

Notary ID 12345018
!~i~ is

Notary Public



EXHIBIT A 



CORPORATION SERVICE COMPANY CSC- Sacramento
www.cscglobal.com Suite 150N

2710 Gateway Oaks Drive
Sacramento, CA 95833
800-222-2122
916-641-5151 (Fax)

Matter# Not Provided Order# 073311-5

Project Id : Order Date 03/22/2016

Entity Name: BLUESTONE WIND, LLC

Jurisdiction: DE - Secretary of State

Request for: Incorporation/Formation Filing

File#: 5995483

File Date: 03/22/2016

Result: Filed

Ordered by NANCY HOANG at CALPINE CORPORATION

Thank you for using CSC. For real-time 24 hour access to the status of any order placed with CSC, access our website at
www.cscglobal.com.

If you have any questions concerning this order or CSCGlobal, please feel free to contact us.

Mai Lou Her

mher1@cscinfo.com

The responsibility for verification of the files and determination of the information therein lies with the filing officer; we accept no liability for errors or omissions.



Delaware
The First State

Page 1

5995483   8100 Authentication: 202029505
SR# 20161795695 Date: 03-23-16
You may verify this certificate online at corp.delaware.gov/authver.shtml

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF 

DELAWARE, DO HEREBY CERTIFY THE ATTACHED IS A TRUE AND CORRECT 

COPY OF THE CERTIFICATE OF FORMATION OF “BLUESTONE WIND, LLC”, 

FILED IN THIS OFFICE ON THE TWENTY-SECOND DAY OF MARCH, A.D. 

2016, AT 2:37 O`CLOCK P.M.    





EXHIBIT B 



NYS Department of State

Division of Corporations

Entity Information

The information contained in this database is current through January 14, 2019.

Selected Entity Name: BLUESTONE WIND, LLC
Selected Entity Status Information

Current Entity Name: BLUESTONE WIND, LLC

DOS ID #: 4922006

Initial DOS Filing Date: MARCH 31, 2016

County: ALBANY

Jurisdiction: DELAWARE

Entity Type: FOREIGN LIMITED LIABILITY COMPANY

Current Entity Status: ACTIVE 

Selected Entity Address Information
DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)

C/O CORPORATION SERVICE COMPANY
80 STATE STREET
ALBANY, NEW YORK, 12207-2543 

Registered Agent

NONE 

This office does not require or maintain information regarding the 
names and addresses of members or managers of nonprofessional 

limited liability companies. Professional limited liability companies 
must include the name(s) and address(es) of the original members, 

however this information is not recorded and only available by 
viewing the certificate.

*Stock Information

# of Shares Type of Stock $ Value per Share

No Information Available

*Stock information is applicable to domestic business corporations.

Name History

Filing Date Name Type Entity Name

MAR 31, 2016 Actual BLUESTONE WIND, LLC

A Fictitious name must be used when the Actual name of a foreign entity is unavailable for use in New York State. The entity must use 
the fictitious name when conducting its activities or business in New York State.
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EXHIBIT D 
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